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§9701.104

consequences, DHS will not proceed
until the matter is resolved. The co-
ordination process is intended to give
due deference to the flexibilities af-
forded DHS by the Homeland Security
Act and the regulations in this part,
without compromising OPM’s institu-
tional responsibility, as codified in 5
U.S.C. chapter 11 and Executive Order
13197 of January 18, 2001, to provide
Governmentwide oversight in human
resources management programs and
practices.

Department or DHS means the Depart-
ment of Homeland Security.

Director means the Director of the Of-
fice of Personnel Management.

Employee means an employee within
the meaning of that term in 5 U.S.C.
2105.

General Schedule or GS means the
General Schedule classification and
pay system established under chapter
51 and subchapter III of chapter 53 of
title 5, U.S. Code.

Implementing directives means direc-
tives issued at the Departmental level
by the Secretary or designee to carry
out any policy or procedure established
in accordance with this part. These di-
rectives may apply Departmentwide or
to any part of the Department as deter-
mined by the Secretary at his or her
sole and exclusive discretion.

OPM means the Office of Personnel
Management.

Secretary means the Secretary of
Homeland Security or, as authorized,
the Deputy Secretary of Homeland Se-
curity.

Secretary or designee means the Sec-
retary or a DHS official authorized to
act for the Secretary in the matter
concerned who serves as—

(1) The Undersecretary for Manage-
ment; or

(2) The Chief Human Capital Officer
for DHS.

§9701.104 Scope of authority.

Subject to the requirements and lim-
itations in 5 U.S.C. 9701, the provisions
in the following chapters of title 5, U.S.
Code, and any related regulations, may
be waived or modified in exercising the
authority in 5 U.S.C. 9701:

(a) Chapter 43, dealing with perform-
ance appraisal systems;
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(b) Chapter 51, dealing with General
Schedule job classification;

(c) Chapter 53, dealing with pay for
General Schedule employees, pay and
job grading for Federal Wage System
employees, and pay for certain other
employees;

(d) Chapter 71, dealing with labor re-
lations;

(e) Chapter 75, dealing with adverse
actions and certain other actions; and

(f) Chapter 77, dealing with the ap-
peal of adverse actions and certain
other actions.

§9701.105 Continuing collaboration.

(a) In accordance with 5 TU.S.C.
9701(e)(1)(D), this section provides em-
ployee representatives with an oppor-
tunity to participate in the develop-
ment of implementing directives. This
process is not subject to the require-
ments established by subpart E of this
part, including but not Ilimited to
§§9701.512 (regarding conferring on pro-
cedures for the exercise of management
rights), 9701.517(a)(5) (regarding en-
forcement of the duty to consult or ne-
gotiate), 9701.518 (regarding the duty to
bargain, confer, and consult), or
9701.519 (regarding impasse procedures).

(b)(1) For the purpose of this section,
the term ‘‘employee representatives’
includes representatives of labor orga-
nizations with exclusive recognition
rights for units of DHS employees, as
well as representatives of employees
who are not within a unit for which a
labor organization has exclusive rec-
ognition.

2) Consistent with 5 U.S.C.
9701(e)(2)(A), (B), and (D), DHS will de-
termine the number of employee rep-
resentatives to be engaged in the con-
tinuing collaboration process.

(3) Each national labor organization
with multiple collective bargaining
units accorded exclusive recognition
will determine how its units will be
represented within the limitations im-
posed by DHS.

(c)(1) Within timeframes specified by
DHS, employee representatives will be
provided with an opportunity to sub-
mit written comments and/or to dis-
cuss their views with DHS officials on
proposed final draft implementing di-
rectives.
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(2) As the Department determines
necessary, employee representatives
will be provided with an opportunity to
discuss their views with DHS officials
and/or to submit written comments at
initial identification of implementa-
tion issues and conceptual design and/
or at review of draft recommendations
or alternatives.

(d) Employee representatives will be
provided with access to information,
including research, to make their par-
ticipation in the continuing collabora-
tion process productive.

(e) Any written comments submitted
by employee representatives regarding
proposed final draft implementing di-
rectives will become part of the record
and will be forwarded to the Secretary
or designee for consideration in mak-
ing a final decision.

(f) Nothing in the continuing collabo-
ration process affects the right of the
Secretary to determine the content of
implementing directives and to make
them effective at any time.

(g) In accordance with 5 TU.S.C.
9701(e)(2), any procedures necessary to
carry out this section will be estab-
lished by the Secretary and the Direc-
tor jointly as internal rules of Depart-
mental procedure which will not be
subject to review.

§9701.106 Relationship to other provi-
sions.

(a)(1) The provisions of title 5, U.S.
Code, are waived or modified to the ex-
tent authorized by 5 U.S.C. 9701 to con-
form to the provisions of this part.

(2) This part must be interpreted in a
way that recognizes the critical mis-
sion of the Department. Each provision
of this part must be construed to pro-
mote the swift, flexible, effective day-
to-day accomplishment of this mission,
as defined by the Secretary or des-
ignee. The interpretation of the regula-
tions in this part by DHS and OPM
must be accorded great deference.

(b) For the purpose of applying other
provisions of law or Governmentwide
regulations that reference provisions
under chapters 43, 51, 53, 71, 75, and 77
of title b5, U.S. Code, the referenced pro-
visions are not waived but are modified
consistent with the corresponding reg-
ulations in this part, except as other-
wise provided in this part (including

§9701.106

paragraph (c) of this section) or in DHS
implementing directives. Applications
of this rule include, but are not limited
to, the following:

(1) If another provision of law or Gov-
ernmentwide regulations requires cov-
erage under one of the chapters modi-
fied or waived under this part (i.e.,
chapters 43, 51, 53, 71, 75, and 77 of title
5, U.S. Code), DHS employees are
deemed to be covered by the applicable
chapter notwithstanding coverage
under a system established under this
part. Selected examples of provisions
that continue to apply to any DHS em-
ployees (notwithstanding coverage
under subparts B through G of this
part) include, but are not limited to,
the following:

(i) Foreign language awards for law
enforcement officers under 5 U.S.C.
4521-4523;

(ii) Pay for firefighters under 5 U.S.C.
5545Db;

(iii) Differentials for duty involving
physical hardship or hazard under 5
U.S.C. 5545(d);

(iv) Recruitment, relocation, and re-
tention payments under 5 U.S.C. 5753-
5754;

(v) Physicians’ comparability allow-
ances under 5 U.S.C. 5948; and

(vi) The higher cap on relocation bo-
nuses for law enforcement officers es-
tablished by section 407 of the Federal
Employees Pay Comparability Act of
1990 (section 529 of Pub. L. 101-509).

(2) In applying the back pay law in 5
U.S.C. 5596 to DHS employees covered
by subpart G of this part (dealing with
appeals), the reference in section
5596(b)(1)(A)(ii) to 5 U.S.C. 7T701(g) (deal-
ing with attorney fees) is considered to
be a reference to a modified section
7701(g) that is consistent with
§9701.706(h).

(3) In applying the back pay law in 5
U.S.C. 5596 to DHS employees covered
by subpart E of this part (dealing with
labor relations), the reference in sec-
tion 5596(b)(5) to section 7116 (dealing
with unfair labor practices) is consid-
ered to be a reference to a modified
section 7116 that is consistent with
§9701.517.

(c) When a specified category of em-
ployees is covered by a classification
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